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STUDY OF ARMED SERVICES PROCUREMENT 
REGULATIONS 


I. Section 1—605, ARMED SERVICES PROCUREMENT REGULATIONS 
“SUSPICION OF FRAUD” 


The subcommittee has many times considered burdens imposed 
upon bidders, charged with “suspicion of fraud,” who, while their 
cases were still under consideration within the departments and before 
being prosecuted or exonerated, were unable to ascertain the charges 
agi ainst them or the fact that such charges were under consideration, 
because departmental procedures effectively prevented them from 
being considered as bidders without their knowing the reason therefor. 
During such a time, any bid submitted was wasted money to them 
since there was no means of knowing the bid would not actually be 
considered. 

The subcommittee has held extensive hearings on this subject and, 
latterly, on administration of section 1-605 of the Armed Services 
Procurement Regulations. 

After a thorough discussion in our public hearings, the Depart- 
ment of Defense agreed that it would give a person or “firm suspended 
a notice thereof within 10 d: Lys 

In July 1956, an amended ‘regulation providing for notice was 
agreed to and has been published as amended section 1-605 of the 
Armed Services Procurement Regulations (see appendix). This 
action was taken with the concurrence of the Department of Justice 
as well as the Comptroller General. 

The amended regulation provides: 


Notice of suspension.—The firm or individual concerned 
shall be furnished a written notice by the Secretary of the 
Department concerned, or his authorized representative, or 
the suspension within 10 days after the effective date of the 
suspension. 


Il. Section 2-302, ARMEp SERVICES PROCUREMENT REGULATIONS 
“LATE MAILING or Bips” 


The subcommittee has also taken under consideration complaints 
on the administration of section 2-302 dealing with provisions for 
the receipt and consideration of bids received in the mails after the 
date and time appointed for opening. 

The subcommittee collected the rulings of the Comptroller General 
dealing with his review of the administration of this section. Those 
opinions are included as a part of the appendix to the hearings. 

Regulations and bid invitations uniformly provide that bids re- 
ceived after the time appointed for opening may be considered if the 
arrival was due to delays in the mail not the fault of the bidder. 
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It is the lack of uniformity of the determination of the cause and 
responsibility therefor, with which the subcommittee concerned itself. 

In many instances, bidders took the advice of postal employees at 
the point of deposit. In other instances, determination was made 
not on the information conveyed to the bidder by the post office of 
deposit but on information obtained at the post office at the point of 
receipt for delivery. 

In still other instances, the determination was made by a request 
directly upon the Post Office Department itself. Sometimes the find- 
ing was reversed after the bid documents had been opened. 

Since the hearings, the Comptroller General has been required to 
rule upon a metered mailed bid where the envelope did not show, 
because of private metering, the actual time of deposit. (See hearing 
Appendix, Comptroller General’s ruling No. B-129643, dated Novem- 
ber 2, 1956. ) 

The regulations provided that the determination of the fact of 
delay and the responsibility therefor is to be made before the bid 
is opened; and that if the determination was adverse, the bid docu- 
ments were to be returned unopened. Cases decided by the Comp- 
troller General, however, do not indicate that this requirement was 
followed uniformly. 

This subject has been a source of a number of complaints to the 
subcommittee and there have also been complaints of alleged fraud, 
of unfair advantage taken of a bidder and abuse of the bidding process. 

At the conclusion of our hearing, the Department of Defense 
and the three service departments agreed that an amendment 
to this regulation providing greater certainty should be worked out. 

Conferences are now being held with the Post Office Department 
officials and others for the purpose of working out a regulation which 
will introduce a greater degree of certainty in the determination of 
delays in the mail through no fault of the bidder. 

These regulations have not been finally formulated. But we have 
been advised by the Department that they will soon be issued. 

In the light of the foregoing, it is not necessary to comment specifi- 
cally upon the old regulations and the circumstances giving rise to 
their amendment. The hearings amply cover that subject. 

However, the subcommittee is satisfied that the Department. of 
Defense and the service departments and the public engaged in bid- 
ding will all benefit from the action which the subcommittee has taken 
and in which the Department of Defense and the service departments 
have joined. 


III. Navy Procurement Directive 3—002.1. Prorosep DEPARTMENT 
OF DEFENSE REGULATION 3-705.. AWARDS ON NEGOTIATED PROPOSALS 
Wirnout Furruer Discussion Wirn Bipper 


The subject is one as to which the subcommittee makes a finding and 
recommendation. 

Navy Procurement Directive 3-002.1 is also the subject of a pro- 
posed. Armed Services Procurement Regulation to be amended as 
section 3-705. The discussion and detail of this regulation follows: 
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NAVY PROCUREMENT DIRECTIVE NO. 3-002.1 


ARMED SERVICES PROCUREMENT REGULATION NO. 3-705 (PROPOSED) 


The Navy Department has for some time had the follow- 
ing directive: 


3-002 Conduct of Negotiations in Competitive Fixed- 
Price Procurement 


3-002.1 The following policies and practices are estab- 
lished throughout the Navy for the conduct of negotia- 
tions which are to result in fixed-price types of contracts 
awarded on the basis of price competition. 

a. Where the negotiator is satisfied from the proposals 
submitted that there has been adequate competition and 
that the low price or prices are reasonable, award should 
be made without further negotiation as to price to that 
responsible firm submitting the proposal which is most 
advantageous to the Government. /n such cases it is the 
policy of the Navy not to attempt to reduce the initial 
quotations by further negotiation. 

b. Where the negotiator considers that the initial quo- 
tations are too high or where there is inadequate pricing 
knowledge to justify an award on the basis of the initi: al 
quotations, further negotiations shall be conducted in ac- 
cordance with the following policies: 

(1) Where a responsible firm submits a quotation 
which is substantially lower than those submitted in all 
other proposals, negotiations may be conducted only 
with that firm. 

(2) Where several firms submit quotations which are 
so grouped that a moderate reduction in price might make 
any one of the group low, negotiations will normally be 
confined to firms within such grouping. Whenever nego- 
tiations are conducted with more than one firm there shall 
be a strict avoidance of “auction” techniques. Wo infor- 
mation regarding the number or identity of the firms par- 
ticipating in the negotiations shall be made available to 
anyone whose official duties do not require such knowl- 
edge. Furthermore, no indication shall be made to any 
firm of a price which must be met to obtain further con- 
sideration. To this end, whenever negotiations are being 
conducted with several firms, while such negotiations may 
be conducted successively, all firms participating in such 
negotiations shall be offered the opportunity to submit 
such revisions in their quotations as may result from the 
negotiations up to a time designated by the negotiator. 
The designated time shall be the same for all firms in- 
volved in the negotiation and shall provide adequate 
opportunity for all such firms to submit revised pro- 
posals. 

(3) All firms shall be informed that after the submis- 
sions of such final prices, no further unsolicited revised 
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quotations will be considered and no information will 
be furnished to any of the firms which submitted quo- 
tations until award has been made. 

| Italic supplied. ] 

On July 19, 1956, while the subcommittee had these subjects under 
consideration after adjournment from prior hearing of June 14, 1956, 
Brig. Gen. William K. Ghormley, in testifying before the subcom- 
mittee, stated that “the Department of Defense has tentatively ap- 
proved for Defensewide use guidelines for the conduct of negoti: ition” 
which would adopt Navy procedure quoted above. 

General Ghormley then submitted to the subcommittee the proposal 
which, he testified, had been tentatively adopted to amend Armed 
Service Procurement Regulation 3-705 in the following particulars 


and manner: 
CASE 54-79—PROPOSED REVISION TO ASPR-3-705 


3.705 Selection of Contractors for Negotiation and Award 

) Where the contracting officer is satisfied, from the pro- 
sii us submitted, that there has been adequate competition 
and that the low price or prices are reasonable, award may 
be made without further negotiation as to price to that re- 
sponsible firm submitting the proposal which is most advan- 
tageous to the Government. In such cases, it is the policy of 
the Department of Defense not to attempt to reduce the initial 
price quotations by further negotiation. 

(b) Where the contracting officer considers that the initial 
quotations are too high or where there is inadequate pricing 
knowledge to justify an award on the basis of the initial quo- 
tations, further negotiations shall be conducted in accordance 
with the following policies: 

(1) Where a responsible firm submits a quotation which 
is substantially lower than those submitted in all other 
proposals, negotiations may be conducted only with that 
firm. 

(11) Where several responsible firms submit quotations 
which are so grouped that a moderate reduction in price 
might make any one of the group low, negotiations will 
normally be confined to firms within such groupings. 

Whenever negotiations are conducted with more than one 
firm there shall be a strict avoidance of “auction” techniques. 
No information regarding the number or identity of the 
firms participating in the negotiations shall be made available 
to the public or to anyone whose official duties do not require 
such knowledge. 

Furthermore, no indication shall be made to any firm of a 
price which must be met to obtain further consideration. 
Whenever, in the course of negotiation, a substantial change 
is made in the Government’s requirements, for example, in- 
creases or decreases in quantities or material changes in the 
delivery schedules, all firms involved in the negotiation will 
be given further opportunity to submit revised proposals 
under the revised requirements. To this end, whenever ne- 
gotiations are being conducted with several firms, while such 
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negotiations may be conducted successively, all firms partici- 
pe iting in such negotiations shall be offered an equitable op- 

portunity to submit such revisions in their quotations as may 
result from the negotiations. 

All firms shall be informed that after the submission of 
such final prices, no information will be furnished to any 
of the firms which submitted quotations until award has been 
made, 

(c) Deviation from the above general policy is authorized 
in appropriate cases when buying research and development, 
special services (such as are hitect- -engineer services) or when 
cost reimbursement type contracting is anticipated. The de- 
cision that a price is fair and reasonable may be properly 
influenced by the technical proposal promising the greatest 
value to the Government in terms of possible performance, 
ultimate productibility, growth potential, and other factors 
bearing upon “state-of-the-art” considerations rather than 
the proposal presenting the lowest estimate of price or prob- 
able cost and fixed fee. 

The nature of the procurement, ability of a contractor to 
perform, or the reasons for use of a cost reimbursement type 
contract may be the controlling factors in making the selec- 
tion, 


It will be observed that subparagraph (a) is identical with the 
Navy directive cited. Subparagraph (b), (1) and (11) are identical 
with the Navy directive cited. Par: agraph (c) in the Department of 
Defense proposed directive, above cited, is not included in the same 
manner in the Navy directive. 

Our consideration of these two directives relate to subparagraphs 
(a) and (b) of both the Navy directive and the tentatively approved 
Department of Defense proposed directive. 

The subcommittee in 1955 received a protest concerning the use of 
the procedures outlined in the Navy Tan supra, and conducted 
correspondence with the Comptroller General concerning a protest 
lodged with that office. 

In the subject matter under protest to the Comptroller General, the 
invitation for proposals issued by the Armed Services Petroleum 
Purchasing Agency under RFP 56—-N-14 in paragraph 13 contained 
the following information : 


The proposal shall serve as a preliminary basis for negotia- 
tion of a definitive Service Contract and a separate Facilities 
Contract with that Offeror(s) whose proposal is considered to 
be in the best overall interest of the Government. Your pro- 
posal should be submitted by filling in the blank spaces in the 
attached Schedule. However, alternate proposals of any 
type, that can be evaluated on a common basis with other pro- 
posals will be considered only if in the best interest of the 
Government so to do. 


Subsequent to that text, the Navy Department issued a revised 
invitation which contained the following language: 


Each Offeror is cautioned to submit in response to this Re- 
quest for Proposals its best offer since, after the date estab- 
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lished herein for the receipt of proposals, THERE MAY 
NOT BE an opportunity accorded the Offeror to revise its 
proposal. . 

The Comptroller General’s case number relating to this subject 
matter is B-125770, and appears in the exchange of the Comptroller 
with the Department of the Navy in the hearing. 

The Comptroller General in a letter dated Ji muary 5, 1956, re- 
quested to be advised by the Secretary of Defense— 
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* * * whether it is the view of your Department that the 
negotiation procedures prescribed by the (this) Navy direc- 
tive above- quoted are suffic ient to secure for the Government 
“the best possible agreement,” as apparently contemplated by 
the Congress, and the “full and free competition’ prov ided 
for by the applicable provision of the Armed Services Pro- 
curement Regulation. 


Under date of February 16, 1956 (see hearing), the Assistant Secre- 
tary of Defense for Supplies and Logistics replied: 


Our experience has established the belief that, whatever 
may be the particular problem, we must find a way to cause 
the potential contractor to provide his best quotation. We 
believe that this can best be accomplished if he is not assured 
that there will be further individual bargaining. If so 
assured, he will, without question, present his quotation in 
such a way as to include a contingency allowance for negotia- 
tion purposes. In the latter instance, we can never be cer- 
tain that the bargaining will result in removing such allow- 
ances. It must be pointed out that if the contracting officer 
believes that the lowest quotation which he has received is not 
reasonable, the Government has kept open its option to “bar- 
gain” to obtain reasonable pricing. 


The Department of Defense thereupon advised that it was in the 
process of development of price negotiation policies and practices 
and that the procedure embodied in the Navy directive had been con- 
sidered and “it was determined tentatively to adopt this procedure 
for DOD-wide use.” 

This subject came before the full committee at a hearing on Jan- 
uary 13, 1956 (Print 42, Full Committee Proceedings, p. 5197 et seq.), 
concerning the use of the emer gency exceptions permitted under sec- 
tion 2 (c) "(1) of the Armed Services Procurement Act of 1947 (now 
title 10, U. S. Code Annotated, sec. 2304 (a) (1), act of August 10, 
1956). At that time, the chairman of the full committee stated that 
this regulation was “too restrictive along that line” (p. 5208). He 
pointed out that the Assistant Secretary of the Army (Higgins), testi- 
fying as the principal witness for all three services, had asserted that 
there was as much competition in negotiation as in competitive (ad- 
vertised) bidding. The chairman commented: “But that doesn’t 
exist in view of these Navy regulations. And ths at is the only criticism 
that I have to make about the N avy viewpoint.” There was no dissent 
expressed by the committee to the statement of the chairman on these 
observations. 

The defense of this type of regulation is that under the Armed Serv- 
ices Procurement Act everything that is not “formal advertising” 
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becomes something else which, for lack of a better teri, is called 
“procurement by negotiation.” 

In discussing the matter before the subcommiiiee, a Navy repre- 
sentative stated : 

There is no connotation in this whole procedure which 
would allow us to conclude that it is an extension of our 
authority to negotiate. The authority to negotiate must be 
there and authorized by Public Law 413 before we can enter 
into this procedure. 

Summarized 
The Navy Department and, in turn, the Department of Defense 

defend the procedure outlined in these regulations upon the theory 
that it is their duty to require, and the bidder's duty to propose, 
initially, a price proposal which, in the sole judgment of the contract- 
ing oflicer, is the best price proposal which he will offer for services 
or supplies. All this is to be on the first submission to avoid “auction” 
techniques. Bidders who do not respond with final figures on an 
initial request for a proposal to negotiate, for having failed to give 
their ultimate and final figures on their first submission are to be 
punished by being excluded. ‘The contracting officer is set up as the 
final judge and sole arbitrator of compliance with this norm of con- 
duct and may award to that person submitting an initial proposal 

which in his opinion represents the lowest price that any bidder will 

submit. 

During the course of the hearings, the question was asked whether 

this procedure was designed to procure supplies and services by ne- 

gotiation “in the best interests of the Government” and at the lowest 

possible price, or whether in fact it was not a weapon to punish the 

reluctance of bidders responding to invitations who, in the opinion 

of the contracting officer alone, did not submit full and final figures, 

but were waiting for further discussions. 

Since the hearings, above referred to, Congress has passed a codifica- 
tion of laws relating to the Armed Forces. ‘Title 10, United States 

Code, the act of Congress approved August 10, 1956, incorporates 

in a codification the Armed Services Procurement Act of 1947 (Public 


Law 413, 80th Cong.) as chapter 137, sections 2301 to 2304. 
Section 2 (c) of that act provided that— 


All purchases and contracts for supplies and services shall 
be made by advertising, as provided in section 3, except that 
such purchases and contrac ts may be negotiated by the agency 
head without advertising if - 


Then followed a list of 17 exceptions. 

Title 10, United States Code, section 2304, the codification of the 
statutes has the following language (as a substitute for the language 
above cited from sec. 2 (c) ) : 


(a) Purchases of and contracts for property or services cov- 
ered by this chapter shall be made by formal advertising. How- 
ever, the nena of an agency may negotiate such a purchase or 
contract, if- 


There follows, in the codification, an exact repetition of the 17 
exceptions contained in the original act. 


85045—56———2 
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The reviser’s report (S. Rept. 2454, 53d Cong., Yd sess.) makes no 
reference to the fact that the word “all,” preceding the word “pur- 
chases,” was dropped in the codification. 

The revisers’ notes merely say that section 2304 (a) is derived trom 
title 41, section 151 (ce) (less proviso of clause 1 and proviso of clanse 
16). There is no further explanation. 

The Armed Services Procurement Act of 1947 (act of February 
19, 1948, 6 Stat. 21) did not define the word “negotiate” as used in 
that act. 

However, the reviser, in the codification which now is title 10 of the 
United States Code, has added an additional section 2302, headed 
“definitions,” which reads: 


In this Chapter—* Negotiate” means make without forma] 
advertising. 
That definition is not in the basic law. 
There has also been an additional definition added: 


(3) “Formal advertising” means advertising as prescribed 
by section 2304 (a) and (b) of this title. 


Section 2305 of title 10 is a repetition of section 3 of the Armed 
Services P rocurement Act with only inconsequential changes in 
language. 

Senate Report 2484, 84th Congress, Yd session, on page 144, gives 
the revisers’ explan: ition of section 2502 as having been derived from 
United States Code, title 41, section 158 (less clause b) or 62 Statutes 
24 less clause b. 

The revisers’ explanation of clauses 2 and 3 above cited is as follows: 


Clauses (2) and (3) are inserted for clarity and are based 
on the usage of those terms throughout the revised chapter. 


Department of Defense views seem to have leaked through to the 
codifiers. 

The Armed Se rvices Procurement Act of 1947 does not define what 
the word “negotiation” nor what the word “negotiate” means, as used 
in that act. A definition has now been supplied by the code. 

Our question then concerns the application of the definition supplied 
in the codification of the basic law to the procedures we have under 
discussion and to usage of the word “negotiate” as a matter of statutory 
construction as defined in the basic law. 

In the testimony before ot a committee on January 10 through 
13, 1956, the Assistant Secretary of the Army observed that, as used 
by the Department of aay eaaitisthoh is any method of procure- 
ment other than ‘formal adver' ising.’ ” 

However, section 3-101 of Armed Services Procurement Regula- 
tions defines the word “negotiation” as used in those regulations as 


that method of procurement under which the procedures for 
procurement by formal advertising as set forth in section 


[1 are not required. 
That statement in the Armed Services Procurement Regulations 
follows the language of the law. 
But, apparently, the Department of Defense and its subordinate 
departments have come to the conclusion that what is not “formal- 
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advertised competitive bidding” is perforce “negotiation” as intended 
by the Congress. 

This construction seems to be prevalent in the executive branches 
A representative of the Navy Department testified that 


everything that is not formal advertising then becomes some- 
thing less and that something less we « call, for lack of a better 
term, “procurement by negotiation.” S 


The subcommittee finds itself at this point inquiring as to what the 
word “negotiate” means and what the procedure “negotiation” means 
as defined in the basic law. 

On the face of it, it is quite apparent that the word “negotiation” 
as used in the common acceptance of the term and even as understood 
by representatives of the Navy is a definition different from the one 
proposed in the regulations and that contained in the codification, 

A definition of “negotiation” contained in the standard dictionary 
contradicts both the Nav y directive and Assistant Secretary Higgins’ 
conclusions, above cited. A Navy witness cited the stand: rd diction- 
ary. He found, as anyone can, that the word “negotiation” as defined 
in the standard dictionar y is “to hold intercourse with a view to com- 
ing to terms, to confer regarding a basis of agreement, as to negotiation 
for the purchase of a home.” And he found in the same source that 
“negotiation” means “a parley or conference regarding terms.” If 
the dictionary is to be followed, there must be a parley or conference 
regarding terms; otherwise, there is not a negotiation. 

If, therefore, proposals are accepted without discussion (even with 
one proposer) there is, in simple terms, no “parley or discussion.” 

The word “negotiation” derives from the Latin and in the civil law 
means “trading or deliberations leading to an agreement.” 

The Pennsy Ivania Supreme Court? says that negoti itions are what 
pass between parties incident to the making of a contract and that— 


unless discussion could be brought to a point whereby the in- 
terest of the proposed buyer can be aroused or the terms of a 
sale discussed, it cannot be classified as negotiation. 


The Florida Supreme Court, in construing a statute which author- 
izes trustees to negotiate for the lease of mineral rights, said that the 
word meant to “discuss or arrange a business transaction.” To the 
same effect are other cases.® 


It thus becomes apparent that the essence of negotiation both in 
common use, in statutory construction and definitions by the courts 
is “discussion, conversations, parleys.” Nowhere is it suggested by 
the courts that if “discussions or parleys” are eliminated, the trans- 
action constitutes “negotiation.” 

There is, therefore, an abundance and wnanimity in construction 
of the word “negotiate” both in the courts and in common use. 

Thus, in the subcommittee’s view, there is a serious legal question as 
to whether or not the proc urement method prescribed by this Navy 


1 Werner v. Henricks, 182 Atl. 748, 9 (Penn.). 

2 Watson y. Halloran, 20 So. 2d 388 (Fla.) 

® King v. Silvers, 37 NE 4138, 416 (Ind.) ; Northrup v. Diggs, 106 SW 1123 (Mo. App.) ; 
Intermountain Title Co. v. Egbert, 16 Pac. 2d 390 (Idaho); Modern Furniture Co. v. 
Dubuque Fire and Marine Insurance Co., 191 NE 637, 638 (Mass.) ; Aurora State Bank y 
Hayes-Hames Elevator Co., 129 NW 279 (Neb.); Newport National Bank vy. Board of 
Education, 70 SW 186, 24 (Ky.) ; People v. Augustine, 204 NW 747 (Mich.). 
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directive is in fact a “negotiation” as defined in the statute. Until 
such time as there is a definitive ruling, it seems to the subcommittee 
that the Department is proceeding upon very tenuous grounds. 

The p roblem 1s pie sa gs when we @o back to the only eXpres- 
sion upon what constitu ted “negoti fon’ ‘as considered by the Con 
eress at the ame th Arn ied Service *rocurement Act was passed, 
For that pi rpose we refer (o anes Re ‘port 109, SOth Congre ss, Ist 
i. Wherein Congress ndopted the re present: itions of the de part- 
ments as to what they did when conducting “negotiations,” and, we 
think, obvious lv app sroved pract tice de scribed as bel Whe “negotiation” 
as it would be conducted when the act passed. It follows: 


Sse SS101 


Procurement by hee rotiation as practiced by the services 
and industry consists of first securing informal quotations 
fro as many sources as practicable, usually accompanied 
by breakdowns of elements of cost. Separate negotiations 
then usually begin with the lower bidders, in order to reduce 
the price by eliminating unnecessary or unjustified charges. 
When the best possible agreement has been reached, an ap- 
propriate contract is awarded the successful firm. Experi- 
ence has shown that by careful negotiation and by drafting a 
suitable contract it is frequently possible to secure substantial 
savings for the Government. Negotiation, properly em- 
ployed, can promote and intensify competition. 


Congress stated that the Armed Services Procurement Act in its 
view “ne arrowed the circumstances in which contracts may be nego- 
tiated * 

We find a very substantial flaw in the Navy Department’s existing 
directive and the DOD proposal. 

We do not think that title 10 of the code has expressed the intent 
of Congress by such a definition of “negotiation.” 

A witness for the Navy Department in defending its procedure and 
proposal very properly observed, as this subcommittee does, that 
the “negotiation” in the act must be under 1 of the 17 exceptions 
prescr ibed. 

lf we consider the procedures authorized in these 17 exceptions as 
“negotiation,” for want of a better description, then we are not 
puzzled by the adoption of the word “negotiation” as meaning every- 
thing else but formal advertising. 

To accept the departmental position, we must agree that the pro- 
cedures outlined in the 17 exceptions is “negotiation” in each instance. 
Now we are required to go further and agree that “negotiation” is 
everything other than formal advertising. 

When the act is:suspended, the method of procurement is not pre- 
scribed. What has been excluded is the strict formal advertising 
for competitive bids. But that does not amount to a statutory defini- 
tion or the expl: anation of what “negotiation” shall consist of when 
any 1 of the 17 exceptions is used. 

We must look to other sources for help: 


(1) What evidence was there before the Congress at the time 
it adopted and used the word “negotiation” in its statute? That, 
we have pointed out. It is at complete variance and negates not 
oily the principle but the language contained in these directives; 
and 











ARMED SERVICES PROCUREMENT REGULATIONS 3327 


(2) If there were no definition, then we must adopt— 
(a) Statutory construction of the word “negotiation” ; or 
(6) Use of the word “negotiation” in the common accept- 
ance of the term without regard to restricted legal usages. 


After all, as the Supreme Court of the United States said, in the 
‘ase so frequently cited by the Comptroller General (U.S. v. Purcell 
Envelope Company, 249 U.S. C. 318) : 


“* * * it is not out of place to say that the Government should be 


animated by a justice as anxious to consider the rights of the 
bidders as to insist upon its own.” 


Certainly the opportunity of competing for public business as that 
Court has said ought not to be fitted out with new conceptions in the 
use of a common word. The Government is procuring supplies from 
a variety of bidders, not from the United States courts. 


SUMMARY 


The issue presented by the Navy procurement directive and the pro- 
posed Defense Department directive is what constitutes “negotiation” 
within the meaning of the statute. 

What this procedure amounts to is this: It is an assertion by the 
Department that “negotiation” as defined in the statute means merely 
and is limited to a request for proposals without the Government being 
under any obligation to discuss their proposals with a bidder or 
bidders. 

We have pointed out that in the common usage of the term, in the 
statutory construction of the same, and in the subcommittee’s under- 
standing of the practice of the Department as represented to it prior 
to the passage of the Armed Services Procurement Act, “negotiation” 
meant a discussion or a parley—something more than merely extend- 
ing a written invitation to submit proposals and accepting one of 
those proposals. 

A further query then is, In the absence of any discussions (even 
though the bid documents may warn the bidder that discussions may 
not ensue), has the Government exonerated itself of its responsibility 
and is it acting within the scope of the powers conferred by the Con- 
gress? That isa serious question. 

We would understand that these prospective bidders were expected 
to negotiate as the invitations state; and that the very need of inviting 
proposals instead of sealed competitive bids is based on an adminis- 
trative finding that negotiation is needed to iron out any difficulties, 
differences, or prices during the discussion procedures. 

Where a bidder is invited to submit a proposal for negotiation, can 
it be said that this bid is fully responsive when either the ‘bidder or the 
bid documents suggest that his proposal may be treated as a straight 
offer which may be accepted without change and constitutes a con- 
tract? We think that such is not the intent of the Congress. The 
Comptroller General’s opinion does not support such a construction. 
(See 35 C. G. Opinions 167.) 

Further, how can such a proposal constitute a firm offer oh the part 
of the bidder which may be accepted by the Government? Ii; is at best 
only an alternative and ‘other bidders do not have the same alternative; 
i. e., making a firm offer. Can a proposal to discuss the subject in 
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negotiation constitute a contract without further action by both 
parties? See 31 C. G. 383; Williston on Contracts, section 27; Corbin 
Contract, section 24; Buckberg v. Washburn Crosby Company (98 
SW. 733). In Heyer v. U.S. (140 Fed. Sup. 409), the court observed 
that a bidder had a right to have his bid honestly and fully considered. 

The subcommittee is not convinced that this procedure is authorized 
by statute or that it constitutes negotiation as permitted by Congress. 
But if the argument of the departments is correct and if this is an 
authorized procedure, then the very method employed—i. e., accept- 
ance of a proposal without discussion even with the low bidder—con- 
stitutes an evaluation of all bids, a determination of the lowest bid, the 
determination of the responsive and responsible bidder, and a finding ¢ 
that no discussions are required in order to form a contract between 
the parties with respect to any of the details of the proposal. 

If all of these elements are present (and they must be in order to 
make such an award under the Navy procurement directive) then 
there is no reason in the world why that bidding could not have been 
accomplished by formal advertised competitive bid as prescribed in 
the statute. 

We think this directive is not only unlawful but that it is an evasion 
of the statute. We think the procedure is unauthorized. We think 
it is unfair both to the Government and to prospective bidders. More 
than that, we think it is arbitrary and a potential source of mischief 
and abuse. It is not necessary to the procurement process. 

Congress permits discussions by way of negouiation between pur- 
chaser and seller in certain cases in order to form a contract in the 
best interests of the Government and at the price most favorable to it. 

Congress has said that every other procurement must be in the tradi- 
tional American system of free, open, advertised, competitive sealed 
bidding. 

If discussions are not necessary in order to enter into a firm contract 
between seller and purchaser . then it isan admission that all the details 
are present in the invitation and the proposal to form a contract. If 
that be the admission, then invitation and bid are firm from the begin- 
ning; and there is no reason why that type of purchase cannot be ac- 
complished at open, advertised, competitive bidding. 

A denial for the need of discussion is an admission that the Govern- 
ment is able to purchase without discussion. 


CONCLUSIONS AND RECOMMENDATIONS 


I. The subcommittee congratulates the Department of Defense upon 
the action taken in amending section 1-605 of the ASPR’s to give 10 
days’ notice to bidders suspended upon “suspicion” that they have 
committeed a fraud upon the Government. 

It is, we feel, no more than fair to the bidder to save him the expense 
of futile bidding when the bid, in fact, will not be considered. The 
problem of a final determination of a charge of fraud can be then re- 
solved in an orderly way without needlessly burdening a person subse- 
quently found innocent who may, in the intervening ‘time, have been 
put to unnecessary expense and embarrassment without knowing the 


nature of his problem. 
II. The subcommittee appreciates the interest that the Department 
of Defense and the service departments have envinced in the proceed- 
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ings which are now under way to amend section 2-302 of the ASPR’s 
relating to the handling of late mail bids. The proposal of collabora- 
tion with the Post Office Department for its assistance and guidance, 
as an effective means of determining the cause of delays within the 
Post Office Department mailing system, is encouraging. We antici 
pate the prompt implementations of the final agreement of these de- 
partments with the subcommittee, in the interest of greater certainty 
and the orderly processing of bids and awards thereon. 

111. The subcommittee is wholly is disagreement with the provisions 
of Navy Procurement Regulations 3-002.1 and the proposal of the 
Department of Defense to make the same “Department of Defense 
wide” by a proposed amended section 3-705 of the ASPR’s. 

We feel that this regulation is wholly unauthorized. It defeats, 
in our opinion, the congressional purpose in permitting negotiations in 
certain cases; and it is, we believe, a potential source of abuse of ad- 
ministrative discretion. It could be a source of great mischief within 
the departments administering the same. 

The departments have long argued for greater flexibility in the 
forming of contracts and have been given latitude for discussions in 
bargaining. Yet this regulation is just the opposite of bargaining. 
It removes all of the flexibility which is sought because it denies the 
opportunity for discussion. It deceives bidders no matter how art- 
fully phrased. 

This regulation introduces an inflexibility which is the direct oppo- 
site of negotiation in the common usage of that term, in the statutory 
construction thereof and in the understanding of congressional intent 
as to the negotiations practiced by the departments and allowed by 
law in 17 specific instances. 

Kvery argument for the use of this regulation is an argument against 
its necessity. If proposals can be ev: aluated and contracts let on pro- 
posal without any discussions or parleys, then there is nothing in the 
Invitation which requires elaboration or discussion. In such circum- 
stances, there is no reason why the contract cannot be let on advertised 
open competitive bidding as provided in the statute as the traditional 
American way of public contracting. 

Unless this regulation is promptly withdrawn, we would recom- 
mend that the Congress legislate to put this regulation and the prac- 
tices under it, however few in number, out of existence. 

Dated: December 17, 1956. 

Respectfully submitted, with unanimous approval of the subcom- 
mittee, and ordered published. 

F. Epwarp Heperr, 
Chairman, Subcommittee for Special Investigations. 
Approved: December 17, 1956. 
Carb VINSON, 
Chairman, Committee on Armed Services. 
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APPENDIX A 
Section 1-605 or tHe ARMED SERVICES PROCUREMENT REGULATIONS 


1-605 Suspension of Bidders. Suspension of a contractor or 
bidder is a drastic action which must be based upon adequate evi- 
dence rather than mere accusation. Placing the name of a firm on 
the consolidated list will be for the purpose of protecting the interest 
of the Government and not for punishment. The suspension of a 
bidder is an administrative determination which may be modified 
when determined to be in the interest of the Government. 

1-605.1 Causes and Conditions Under Which Departments May 
Suspend Contractors. The Secretary of a Department or his author- 
ized representative may, in the interest of the Government, suspend 
a firm or individual ‘suspected of having committed fraud or a 
criminal offense as an incident to obtaining, attempting to obtain, or 
in the performance of a contract. eee of a firm or individual 
by the Secretary of a Department, or his authorized representative, 
shall operate to suspend such firm or “individui il throughout the De- 
partment of Defense. 

1605.2 Period of Suspension. All suspensions shall be for a 
temporary period pending the completion of investigation and such 
legal proceedings as may ensue. Upon the completion of such in- 
vestigation or proceedings, the suspension shall be removed and, if 
appropriate, changed to a debarment in accordance with ASPR 1- 
604.1 (a). 

1-605.3 Restrictions During Period of Suspension. During a 
period of suspension of a firm or individual, the following policies 
and procedures shall be applicable: 

(a) Bids and proposals will not be solicited from suspended con- 
tractors. However, if received, bids and proposals will be considered 
and awards of contracts may be made to suspended contractors when 
it is determined to be in the interest of the Government by the Secre- 
tary of a Department or his authorized representative. 

(b) Suspended Contractors will be subject to the provisions of sub- 
paragraphs (b), (c), and (d) of ASPR 1-603.1. 

1605.4 Notice of Suspension. The firm or individual concerned 
shall be furnished a written notice by the Secretary of the department 
concerned, or his authorized representative, of the suspension within 
10 days after the effective date of the suspension. The notice of sus- 
pension shall state: (i) that the suspension is based on information 
that the firm or individual has committed irregularities of a serious 
nature in business dealings with the Government; (ii) that the sus- 
pension is for a temporary period pending the completion of an in- 
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vestigation and such legal proceedings as may ensue; (ili) that bids 
and proposals will not be solicited from the firm or individual and if 
received will be considered and awards of contracts may be made only 
if it is determined to be in the interest of the Government by the Sec- 
retary of the department or his authorized representative to do so; 
and (iv) that the suspension is effective throughout the Department 
of Defense. All inquiries concerning suspended contractors shall be 
referred to the Secretary of the department concerned or his au- 
thorized representative for appropriate action. The department 
shall not give further information to the contractor or his representa- 
tives concerning the reasons for suspension beyond that stated in the 
notice of suspension set forth above. Further inquiries or requests 
for information concerning the reasons for suspension shall be referred 
to the Department of Justice. 





APPENDIX B 
Srecrion 2-302 or THE ARMED SERVICES PROCUREMENT REGULATIONS 


2-302 Time of Submission. Bids shall be submitted in sufficient 
time to reach the designated office prior to the time fixed for opening. 
Bids received after the time fixed for opening are late bids; and the 
exact date and hour of mailing such bids, as shown by the cancellation 
stamp or by the stamp of an approved metering device shall be re- 
corded. Such late bids shall be considered provided they are re- 
ceived before the award has been made and provided the failure to 
arrive on time was due solely to a delay in the mails for which the 
bidder was not responsible; otherwise, late bids shall not be con- 
sidered but shall be held unopened until the time of award and then 
returned to the bidder, unless other disposition is requested or agreed 
to by the bidder. 
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